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636; McCormick, etc. Co. v. Cochran (1887) 64 Mich. 636, 31 N. W. 561. This 
section of the statute seems clearly applicable in the instant case. It is admitted 
that notification of an intention to reject was given to the plaintiff within a 
reasonable time, but the court was of opinion that the rejection was conditional, 
and that there was, therefore, no rejection within the meaning of the statute. 
The defendant made clear his intention never to accept these goods; his rejection 
of them, it seems, was as absolute as it could be. Whether he was justified in 
retaining the goods after demand was a different question. The retention was 
clearly such an exercise of dominion over them as would have entitled the plain- 
tiff to recover on ground (b) above. Nevertheless such unjustifiable conduct 
did not modify in any way his expressed intention never to accept these goods. 
The condition, if there was one, was attached rather to the surrender of the goods 
than to the rejection of them. If, for example, the defendant had indicated in 
the letter of rejection an intention not to accept the goods unless the plaintiffs 
diminished the price, making allowance for the inferior quality, there would 
have been a conditional rejection. Such, however, was not the case here. 
Although the instant decision is justified by the statute, it seems to have been 
based upon the wrong ground. 

Specific Performance — Restrictive Building Covenants as Affecting 
Marketable Title. — The plaintiff contracted to sell to the defendant a lot under 
general building restrictions which provided that "no building shall be erected 
or permitted within fifty feet of any front street .... nor within five feet of 
any rear line." The lot contained a house less than fifty feet from the front 
line by 5.17 feet and a garage which touched the rear line. The house had been 
built before the restrictions were imposed by the company which originally sold 
the lots. A provision in the restriction allowed a waiver only by the company 
and then only if the individual owners were not injured thereby, except that two 
adjoining owners might agree in writing to the erection of a building having one 
side on the boundary line. The trial court granted specific performance on the 
ground that the plaintiff had a marketable title. Held, (three judges dissenting) 
that the title was not marketable. Chesebro v. Moers (1922) 233 N. Y. 75, 134 
N. E. 842. 

Three principles of construction are generally used in determining what 
matters of law or fact are sufficient to make a title unmarketable. First, that 
restrictive covenants will not be extended by implication, but will be strictly 
construed against the covenantee. Kjerner v. Hayhurst (1920) 193 App. Div. 
908, 183 N. Y. Supp. 636; Binswanger v. Hyman (1921, Pa.) 114 Atl. 628. 
Second, that the effect of a covenant will be determined by the circumstances 
existing at the time of its execution. Clark v. Devoe (1891) 124 N. Y. 120, 26 
N. E. 275; Dick v. Goldberg (1920) 295 111. 86, 128 N. E. 723. Third, that a 
purchaser will not be excused from his contract because of the bare possibility 
that the title may later prove defective. Duncan v. Glore (1920) 189 Ky. 132, 
224 S. W. 678; Kenefick v. Shumaker (1917) 64 Ind. App. 552, 116 N. E. 319; 
Maupin, Marketable Title to Real Estate (3d ed. 1921) 769. Under these princi- 
ples of construction and in view of the inaction of the covenantees, enforcement 
of the covenant as to the house would hardly be granted. See Underwood v. 
Herman (1913) 82 N. J. Eq. 353, 89 Atl. 21; Smith v. Taranto (1913, Sup. Ct.) 
140 N. Y. Supp. 794. Nor could the adjoining owner complain of the rear line 
violation, having himself erected a garage on the rear line. Pappas v. Excelsior 
Brewery Co. (1915) 170 App. Div. 692, 156 N. Y. Supp. 845. The fact that the 
purchaser can successfully defend a possible suit does not determine whether 
there is a marketable title. Bull v. Burton (1919) 227 N. Y. 101, 124 N. E. in. 
But the remoteness of a suit has often caused the courts in the exercise of their 
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discretion to decree specific performance against an unwilling purchaser. See 
Empire Realty Corp. v. Sayre (1905) 107 App. Div. 415, 95 N. Y. Supp. 371; 
Zelman v. Kaufherr (1909) 76 N. J. Eq. 52, 73 Atl. 1048; Goldstein v. Rosenberg 
(1920) 191 App. Div. 492, 181 N. Y. Supp. 559. The minority view, that such 
an exercise of discretion by the trial court was justifiable and ought not to have 
been disturbed, seems sound. 

Trusts — Resulting Trusts — Conveyance to Partner — Part Payment of 
Consideration by Firm. — The plaintiff's intestate was engaged in a business 
partnership with his brother. The latter bought a farm, paying part of the 
consideration with his own money and the balance with funds derived from the 
partnership. The plaintiff sought to establish a resulting trust in a half-interest 
of the farm. Held, that in the absence of evidence as to the actual amount con- 
tributed, such contribution of partnership funds was insufficient to establish a 
resulting trust. Herren v. Herren (1921, Wash.) 203 Pac. 34. 

When the legal title is conveyed to one person and the consideration is paid by 
another, the latter is presumed to have acted for his own benefit, and in the 
absence of a statute a resulting trust is raised in his favor. Howe v. Howe 
(1908) 199 Mass. 598, 85 N. E. 945; Fox v. Shanley (1920) 94 Conn. 350, 109 
Atl. 249; (1916) 2 Va. L. Reg. (n. s.) 228; 1 Perry, Trusts (6th ed. 1911) sec. 
126. This presumption is rebutted if the consideration was advanced as a loan. 
Surye v. Lemberger (1921, N. J. L.) 114 Atl. 454. And when a duty of support 
exists, as in the case of a husband, a gift is presumed, although there is no such 
presumption when a wife furnishes the purchase money. Bailey v. Dobbins 
(1903) 67 Neb. 548, 93 N. W. 687; Crawford v. Hurst (1921) 299 111. 503, 132 
N. E. 521 ; (1918) 27 Yale Law Journal, 705. To raise a resulting trust in the 
whole property it is evident that the whole purchase money must have been 
furnished. Winston v. Mitchell (1889) 87 Ala. 395, 5 So. 741. A resulting trust 
must arise, if at all, at the time legal title is taken. Beecher v. Wilson (1888) 
84 Va. 813, 6 S. E. 209. Hence it is essential that no uncertainty exist as to the 
proportion of the property to which the trust attaches. O'Donnell v. White 
(1894) 18 R. I. 659, 29 Atl. 769; Harton v. Amason (1916) 195 Ala. 594, 71 So. 
180. It has therefore been held that a "general contribution" to the purchase 
price is not sufficient to create a resulting trust. Furber v. Page (1892) 143 111. 
622, 32 N. E. 444. And according to the earlier cases no trust would result unless 
the payment had been for an "aliquot part" of the property, a particular fraction, 
as one-half or one-fourth. McGowan v. McGowan (1859, Mass.) 14 Gray, 119. 
But in the later cases the term "aliquot part," when used in this connection, has 
been defined as a definite measurable interest. Hinshaw v. Russell (1917) 280 
111. 235, 117 N. E. 406; Fox • v. Shanley, supra; Neathery v. Neathery (1913) 114 
Va. 650, 77 S. E. 465. However, it is evident that to establish the existence of 
a resulting trust it must clearly appear that a definite amount has been con- 
tributed. Inasmuch as the plaintiff in the instant case failed to establish the 
amount of the contribution by the partnership and his interest therein the court 
was clearly correct in its decision. 

Wills — Revocation by Cancellation. — The testator, intending to cancel his 
will, wrote across its face a signed statement containing these words : "This will 
is hereby revoked." A statute provided that "no will .... shall be revoked .... 
unless such will be burnt, torn, cancelled, obliterated, or destroyed, with the 
intent and for the purpose of revoking the same." N. Y. Cons. Laws, 1909, ch. 
18, sec. 34. Held, that the will was not revoked. Matter of Parsons (1922, 
Surro.) 117 Misc. 753, 191 N. Y. Supp. 910. 

An unattested statement is not sufficient to constitute a revocation "by later 



